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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

  

Case No. GR 194/2017 u/s 409 IPC 

 

STATE 

-Vs- 

NABA BARMAN…………..  Accused 

 

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

  Mrs Manika Chakraborty………for the State. 

Mr. Paban Das………for the accused. 

 

Date of prosecution evidence – 21.11.17, 12.12.17, 10.01.18, 30.1.18, 25.6.18 

Date of argument – 24.07.18  

Date of judgment – 16.08.18 

 

 

Judgment  

 

1. Sri Dwijen Chakraborty initiated the instant case by filing written 'ejahar' before the 

O/C, Nalbari P.S. on 08.02.17. The prosecution case in brief is that, on 08.2.17, that 

the DC Nalbari has checked their ASTC Bus at Amayapur which was plying from ISBT 

Guwahati to Nalbari station and that he realized form the conductor of the said bus 

Rs. 2025/-. As per detection conductor have issued ticket of Ra. 840/- only and the 

rest amount of Rs. 1185/- was without ticket.  

2. On receipt of the 'ejahar', police has registered the case as Nalbari P.S. case No. 

85/17 u/s 409 IPC and investigated the matter. On completion of investigation, police 

filed charge sheet against the accused person Naba Barman u/s 409 IPC. 

3. During trial, accused person entered his appearance on receipt of summons from the 
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court and was allowed to go on court bail. Relevant copies of the case were 

furnished to him u/s 207 Cr.P.C. Upon perusal of materials on record and after 

hearing both sides, sufficient materials were found against the accused person u/s 

409 IPC and accordingly charges were framed. The contents of the charges were 

read over and explained to the accused to which he pleaded not guilty and claimed 

to be tried. 

4. Prosecution in support of the case examined seven witnesses. Defence side declined 

to adduce any witness in support of their claim. The accused person was examined 

u/s 313 of Cr.P.C. to which he denied all the allegations leveled against him 

5. I have heard argument of both sides.  

 

Points for Determination 

 

6. Upon hearing and perusal of the record, I have framed the following points for 

determination: 

a. Whether the accused person on 8.2.17 was entrusted with the property and 

committed criminal breach of trust in respect of that property and thereby 

committed an offence punishable u/s 409 IPC?  

 

Evidence on Record 

7. I have carefully gone through the entire evidence on record and  materials placed 

before me. 

8. PW 1 Dwijen Chakrabarty deposed in his examination in chief that the occurrence 

took place on 8.2.17. On that day at about 7-7:30 p.m. he was in office. There Dc 

Nalbari arrived and informed him that accused Naba Barman who is an employee of 

ASTC was caught while checking his bus and was found with Rs. 2025 out of which 

he had ticket only of Rs. 840 and the rest amount of Rs. 1185 was without ticket. 

The DC Nalbari then instructed him to collect the money from the accused and 

deposit the same in the office and to file the ejahar and so he did.  

9. In his cross examination he stated that the DC did not give him any written 

instruction and that he has no personal knowledge about the incident. He also stated 

that accused Naba Barman has been working in their service since 7-8 years. He 

further stated that accused Naba Barman had stated before him that Rs.1185 was 
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his personal money and that he kept with him to buy some medicine for his child. He 

also stated that there is no bar in a conductor to keep his personal money with him. 

10. PW 2 Harihar Deka deposed in his examination in chief that  on the date of 

occurrence at about 7 p.m. when he was in office DC Nalbari brought the ASTC bus 

of the accused person and asked him for Superintendent. Later he heard DC saying 

to the Superintendent that he had found Rs. 2025 with the accused person but out 

of which only Rs. 840 was with ticket. The Superintendent then deposited the 

amount to the Guwahati office. 

11. In his cross examination he stated that he has no personal knowledge regarding the 

occurrence. He admitted that he did not state before the police that he has heard DC 

saying the incident to the Superintendent. He had not asked the accused person 

about the occurrence.    

12. Pw 3 on the date of occurrence at about 7 p.m. when he was in office DC Nalbari 

brought the ASTC bus of the accused person and asked for Superintendent. He then 

informed the Superintendent that he had found Rs. 2025 with the accused person 

but out of which only Rs. 840 was with ticket. The Superintendent then deposited 

the amount to the Guwahati office. Later the DC asked the Superintendent to file a 

case. He further stated that Naba Barman has stated that out of Rs.2025 he too had 

his personal money. 

13. In his cross examination he stated that he has no personal knowledge regarding the 

occurrence. He has no knowledge where the bus was checked. He also stated that 

Naba Barman has stated before them that out of Rs.2025 he too had his personal 

money which he kept to buy medicine for his child. 

14. Pw 4 Satish Talukdar deposed in his evidence that on the date of occurrence while he 

was plying the ASTC bus from Guwahati to Nalbari the Dc Nalbari asked me to stop 

the bus and then he went inside the bus. Later he asked him to take the bus to 

Nalbari. Later DC informed the informant that he had found amount of Rs 1185 

without ticket from the accused person. 

15. In his cross examination he stated that he do not know what the DC did with the 

accused person. He further stated that on the date of occurrence before the incident 

the accused person had told him that he has kept his money with him to buy some 

medicine for his child. It is also stated that on the said date only 5 to 6 passengers 

had travelled in the bus and the fare of those 5 to 6 persons amounts to Rs. 840/- 
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and the rest could be the accused person’s own money.  

16.  Pw 5 Biju Deka deposed in his evidence that Dc Nalbari had found excess amount 

form the accused person and hence the amount of Rs 2025 was deposited in ISBT 

Guwahati. As the case was filed in Nalbari so the police seized the money from 

Guwahati. 

17. In his cross examination he stated that the amount received from Guwahati to 

Nalbari was deposited. He further stated the collection is higher when the bus ply 

form Nalbari to Guwahati and it is lesser while it travels from Guwahati to Nalbari. He 

also stated that fare per person is about Rs. 40/-. He further stated that the accused 

person prior to the incident was not willing to come for work on that day as his child 

was ill. He further stated that the accused person might have his personal money 

with him. He did not find any other allegation of misappropriation against the 

accused. He further stated that though he put his signature on the seizure list but 

nothing was seized from him. 

18. Pw 6 Prabhat Chandra Deka deposed in his evidence that he has heard that Dc 

Nalbari had checked the bus where Naba Barman is the conductor. He stated that 

Nalbari Superintendent has deposited Rs. 2025, time chit, way bill, ticket book which 

was later seized by the Nalbari police from him. He identified the Material exhibits to 

be the same which was seized by the police. Material exhibit is marked as Ex A.  

19. In his cross-examination, he stated that he has no personal knowledge with regard 

to the occurrence. He also submitted that he do not know as to what is written in the 

seizure list marked as Ext 2. He also stated that the accused Naba might have had 

his own money with him.  

20. PW 7 SI Arup Pathak deposed in his evidence that on 8.2.17 an 'ejahar' was filed by 

Dwijen Chakrabarty and O/C registered the case as Nalbari P.S. 85/17 u/s 409 IPC 

and entrusted him with the task of investigation. He went to the place of occurrence 

and recorded statements of the witnesses. He then went to the place of occurrence 

and prepared a sketch map which is marked as Ext 3. On completion of investigation, 

he submitted charge sheet against accused person u/s 409 IPC. 

21. In his cross-examination, he stated that on 10.2.17 he went to the place of 

occurrence. On 9.2.17 the ejahar was registered and on 20.2.17 he recorded the 

statement of DC and ADC. He stated that DC and ADC did not show him the place of 

occurrence so he could not clearly indicate the place of occurrence. He denied that 
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he prepared the sketch map without visiting the place of occurrence. He further 

stated that the denomination of the seized amount of Rs. 2025 was not mentioned in 

EX 2. He denied that he had to submit the charge sheet under pressure.  

 

Judicial Determination 

 

22. To bring home the accused under section 409 the necessary ingredient that needs to 

be established is that the accused person is entrusted with any property in some 

capacity and that he has committed criminal breach of trust.  

23. On perusal of the entire evidence it is established that the accused Naba Barman 

was a bus conductor of ASTC and that he was entrusted to collect the fare from the 

passengers issuing ticket to them. Now let us analyze whether the accused has 

misappropriated the fare collected from the passengers. None of the witnesses 

examined by the prosecution side has stated that they have personal knowledge with 

regard to the offence. It transpires from the evidence on record that DC, Nalbari had 

found excess amount of Rs 1185 without ticket from the accused and no other 

witness were present except Pw 4 who was the driver of that particular bus. 

Prosecution has failed to bring DC as witness and that PW 4 had stated that on the 

date of occurrence Dc got up in the bus and later asked him to take the bus to 

Nalbari ASTC and he did so. But he has no idea as to what he did with the conductor. 

Moreover, Pw 4 also stated   that the accused person had told him before the 

incident that he had certain money with him as he had to buy medicine for his child. 

This statement is also corroborated by Pw 5 who deposed that the accused person 

was not willing to come to work on the date of occurrence as his child was ill. 

Moreover the Pw 1 and Pw 3 also stated that accused person told them that the 

money is his personal money.  

24. Now on going through the entire evidence on record it appears that the evidence of 

the vital witnesses examined by prosecution side falls short of discharging the 

burden.  

25. I, therefore, find that the prosecution has failed to establish that the accused person 

has in any way misappropriated the amount person. Accordingly, accused person 

Naba Barman is not held guilty of the offence punishable u/s 409 of IPC and 

accordingly, he is acquitted and set at liberty forthwith. 
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26. The bail bond furnished on behalf of the accused person shall remain in force for a 

further period of six months. 

 

 

Given under my hand and seal of this court on this 16th day of August, 2018. 

 

 

 

 

 

 

 

 

 

 

Rubina Yasmin 

            

         J.M.F.C. Nalbari 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX    
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Prosecution witness: 

PW 1 – Dwijen Chakraborty 

PW 2 – Harihar Deka 

PW 3 – Ramesh Kalita 

PW 4 – Satish Talukdar 

PW 5 – Biju Deka 

PW 6 – Prabhat Chandra Deka 

PW 7 – ASI Arup Pathak 

 

Defence Witness 

Nil  

 

Exhibits: 

Exhibit 1 – ejahar  

Exhibit 1 (1) – signature of informant 

Exhibit 2 – Seizure List 

Exhibit 2 (1) – Signature of witness 

Exhibit 3 – Sketch map 

Exhibit 3 (1) – Signature of I/O 

Exhibit 4 – Charge sheet 

Exhibit 4 (1) – Signature of I/O 

M. Exhibit A – seized money 

 

Rubina Yasmin 

        J.M.F.C. Nalbari 
 


